Thank you for joining the Optum CE webinar:

Handling Ethical and Moral Dilemmas

* The webinar will begin at 2:00 p.m. ET
 All attendees are in listen-only mode

* Audio is only available through your computer audio. No dial-in number is
available

* If others in your office want to join the webinar, have them register at
http://www.workcompauto.optum.com/resources/continuing-education
(Do not share your link with others. It is unique to you.)

 CE credits are only available for those who qualify during the LIVE
version of this webinar held from 2:00-3:00 p.m. ET on 03/18/2020

On24 System Requirements:

° Windows 7+ (Microsoft Edge, Latest Internet Explorer, Firefox, or Chrome)

° Apple Mac OS 10.10+ (*Latest Firefox, Safari, or Chrome)

° Android 6.x (Chrome Browser Only)

Apple iOs (*Latest version, Safari Browser Only)

* Official support for the "latest" version of a newly released browser, among those noted above, will be
added within 8 weeks of public release. Until then, the previous version will continue to be supported
instead.

If you are using an unsupported version of a Windows, Mac, or Linux operating system, you may
experience difficulty in viewing and/or listening to the event.
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Questions about continuing education credits

If you have any questions regarding your continuing education credits
received from Optum webinars, please contact rosters@ceuinstitute.net.

This course has been approved for 1-hour of CE for the following
license types: Pre-approved Adjuster (AK, AL, CA, DE, FL, GA, ID, IN,
KY, LA, MS, NC, NH, NM, NV, OK, OR, TX, UT, WY); National Certified
Case Manager (CCM); National Nurse; Certified Disability Management
Specialists (CDMS); Certified Rehabilitation Counselor (CRC); for CE
accreditation. For states that do not require prior approval, the adjuster is
responsible for submitting their attendance certificate to the appropriate
state agency to determine if continuing education credits can be applied.

Certified Medicare Secondary Payer (CMSP) credits are pending.
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To receive continuing education credit

1. Remain logged on for the entire webinar.

2. Answer all three poll questions.

To submit your answers, us the Submit button on your screen or put your
answer in the Q&A panel.

3. You will receive an email from the CEU Institute on our behalf
approximately 24 hours after the webinar. This email will contain a link
that you will use to submit for your CE credits. You will need to
complete this task within 72 hours.

If you will be out of the office and will miss the 72-hour window, send an
email to ceprogram@optum.com to let us know. We will inform the CEU
Institute that they may need to enter your CE submission manually upon
your return.
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Ask a question

Questions will be answered at the end of the presentation as time allows.

Enter your question

Confidential property of Optum.
Do not distribute or reproduce without express permission from Optum.
CE credits are only available for those who qualify during the LIVE version of this webinar held from
O PT U M ® 2:00-3:00 p.m. ET on 03/18/2020



Technical issues?

Let us know if you experience an issue that causes you to:

Miss a poll question

Have audio problems

Log out

Any other technical issue

Send a message using the webinar controls question panel or email
ceprogram@optum.com

The sooner we know about an issue, the faster we can take the steps
needed to make sure you get the continuing education credits
you require.
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If you are having technical difficulties with audio
or the visuals:

» Refresh your screen

» Make sure your speakers are turned up and, if used, headphones are

placed properly
(There is no dial in number for this webinar. Audio is through your computer only.)

» Switch web browsers (Chrome tends to work well)

* Log off and log back in
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Disclosure

No planner, presenter or content expert has a conflicting interest affecting the delivery of this continuing education
activity. Optum does not receive any commercial advantage nor financial remittance through the provided
continuing education activities.

Medical disclaimer

Medicine is an ever-changing science. As new research and clinical experience broaden our knowledge, new
treatment options and approaches are developed. The authors have checked with sources believed to be reliable in
their efforts to provide information that is complete and generally in accord with the standards accepted at time of
publication.

However, in view of the possibility of human error or changes in medical sciences, neither Optum nor any other
party involved in the preparation or publication of this work warrants the information contained herein is in every
respect accurate or complete, and are not responsible for errors or omissions or for the results obtained from the
use of such information. Readers are encouraged to confirm the information contained herein with other sources.

This educational activity may contain discussion of published and/or investigational uses of agents that are not
approved by the Food and Drug Administration (FDA). We do not promote the use of any agent outside of approved
labeling. Statements made in this presentation have not been evaluated by the FDA.

Disclaimer

The display or graphic representation of any product or description of any product or service within this presentation
shall not be construed as an endorsement of that product by the presenter or any accrediting body. Rather, from
time to time, it may facilitate the learning process to include/use such products or services as a teaching example.

Accreditation of this continuing education activity refers to recognition of the educational activity only and does not
imply endorsement or approval of those products and/or services by any accrediting body.

CE credits for this course are administered by the CEU Institute. If you have any issues or questions regarding your
credits, please contact rosters@ceuinstitute.net.
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Today’s presenter

Lavonya Chapman is a member of the management team responsible for
strategic planning and product development with legal, regulatory, and
compliance oversight of all services provided to include MSP settlement
language, Mandatory Insurer Reporting, ICD injury code reporting, Conditional
Payment Resolution, Medicare Set-Aside Allocations (MSA), CMS approval, and
professional administration of MSAs.

Lavonya joined Optum Settlement Solutions in 2014 as a member of the MSP

' clinical mitigation team with more than 25 years experience as an attorney, claim
,I\'Aav.""ya K Chapman, Esg, RN, CMSP director, and registered nurse. Her casualty insurance experience began as a

edicare Secondary Payer Compliance Counsel i . . ST

Optum Settlement Solutions medical case manager at USF&G insurance. Prior to joining Optum, Lavonya
served as director of MSP compliance for Arthur J. Gallagher & Company where
she started and developed their MSP compliance program from the beginning.
She was also the claim director for a new liability captive in which nearly all the
claimants/plaintiffs were Medicare beneficiaries or dual eligible.

Additionally, Lavonya has experience in private law practice, litigating medical
malpractice, premises, and auto liability claims, as well as workers’
compensation cases. As a registered nurse and pharmacology instructor at the
University of Alabama at Birmingham, Lavonya is an expert in utilization review
and emergency medical services.

Lavonya is a frequent conference speaker and mentor on all aspects of the
Medicare Secondary Payer Act as it pertains to claim compliance in the property
& casualty industry. She received a Bachelor of Science degree in nursing from
the Samford University and a Doctorate of Jurisprudence from Birmingham
School of Law.
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Codes of professional conduct

govern the duties owed
L
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Adjuster Code of Ethics — Code of Professional Conduct

An adjuster shall

An adjuster shall NOT

Treat all claimants equally

« An adjuster shall not provide favored
treatment to any claimant

* An adjuster shall adjust all claims strictly in
accordance with the insurance contract

Make truthful and unbiased reports of
the facts after making a complete
investigation.

Directly or indirectly refer or steer any
claimant needing repairs or other
services in connection with a loss to any
person with whom the adjuster has

an undisclosed financial interest, or who
will or is reasonably anticipated to
provide the adjuster any direct or indirect
compensation for the referral or for any
resulting business.

Approach investigations, adjustments,
and settlements in a manner prejudicial
to the insured.
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Adjuster Code of Ethics — Code of Professional Conduct

An adjuster shall

An adjuster shall NOT

Handle every adjustment and settlement
with honesty and integrity, and allow a
fair adjustment or settlement to all
parties without any compensation or
remuneration to himself or herself except
that to which he or she is legally entitled.

Act with dispatch and due diligence in
achieving a proper disposition of the
claim.

Negotiate or effect settlement directly or
indirectly with any third-party claimant
represented by an attorney, if the
adjuster has knowledge of such
representation, except with the consent
of the attorney. For purposes of this
subsection, the term “third-party
claimant” does not include the insured or
the insured’s resident relatives.

Advise a claimant to refrain from seeking
legal advice, nor advise against the
retention of counsel or the employment
of a public adjuster to protect the
claimant’s interest.

Confidential
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Adjuster Code of Ethics — Code of Professional Conduct

An adjuster shall NOT

Attempt to negotiate with or obtain any statement from a claimant or witness at a
time that the claimant or witness is, or would reasonably be expected to be, in shock
or serious mental or emotional distress as a result of physical, mental, or emotional
trauma associated with a loss. The adjuster shall not conclude a settlement when
the settlement would be disadvantageous to, or to the detriment of, a claimant who
is in the traumatic or distressed state described above.

Knowingly fail to advise a claimant of the claimant’s claim options in accordance
with the terms and conditions of the insurance contract.

Undertake the adjustment of any claim concerning which the adjuster is not
currently competent and knowledgeable as to the terms and conditions of the
insurance coverage, or which otherwise exceeds the adjuster’s current expertise.
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Adjuster Code of Ethics — Code of Professional Conduct
(cont’d)

No person shall, as a company employee adjuster or independent
adjuster, represent him or herself or any insurer or independent
adjusting firm against any person or entity that the adjuster
previously represented as a public adjuster.
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Certified Case Manager
Code of Ethics — Code of Professional Conduct

 Place public interest above their own at all times
« Respect the rights and inherent dignity of all clients
+ Maintain objectivity in relationship with clients

« Maintain competency at a level that ensures their clients will receive the highest quality
of service

* Obey all laws and regulations

« Maintain the integrity of the Code by responding to request for public comments

https://ccmcertification.org/
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Rehabilitation Providers in Workers’ Compensation
Code of Ethics — Code of Professional Conduct

e..

ARN Association of

Rehabllltatlon Nurses

cen® * IARP Code of Ethics, Standards of
Practice and Competencies

Codes to follow:

 Vocational Rehabilitation (Maryland)
 Code of Professional Conduct

of the Certification of Disability
* QRC (Minnesota) Management Specialists

« Medical Rehabilitation Nurses Commission
(North Carolina) * Code of Professional Conduct of the

* ARN - RN License, CRRN, COHN, Association of Rehabilitation Nurses
CRC, CDMS, CCM

« Rehabilitation Supplier (Georgia)

* The Standards of Practice for
 Rehab Counselor Current CRC or Case Managers

CDMS Certification
* The Code of Professional Conduct

» Vocational Evaluator — Current CVE
for Case Managers

Certification

https://rehabnurse.org/
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Certified Disability Management Specialists

Code of Ethics — Code of Professional Conduct

1. Autonomy: To honor the right to make individual decisions
2. Beneficence: To do good to others

3. Non maleficence: To do no harm to others

4. Justice: To act or treat justly or fairly

5. Fidelity: To adhere to fact or detail

https://www.cdms.org/
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Certified Disability Management Specialists

Code of Ethics — Code of Professional Conduct

Certified Disability Management Specialists (CDMS)

CDMS certified individuals recognize that their actions or inactions can either aid or
hinder clients in achieving their objectives, and they accept this responsibility as part of
their professional obligation. CDMS specialists may be called upon to provide a variety
of services and they are obligated to do so in a manner that is consistent with their
education, formal training and work experience. In providing services, CDMS
specialists must demonstrate their adherence to certain standards. The CDMS Code of
Professional Conduct (Code) has been designed to achieve these goals.

https://www.cdms.org/
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Code of Ethics — Code of Professional Conduct

 All states have a code of ethics for claim adjusters

« Ethical behavior may be derived from law,
institutional practices, professional organizations
and codes of conduct

« Many states’ codes of ethics are based on Florida’s
model; Florida’s Administrative Code 69B-220.201

* Not only does a violation of the ethical
requirements constitute grounds for administrative
action against the adjuster licensee, but a breach of
any of the ethical requirements constitutes an
unfair claims settlement practice.
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Ethical dilemma when claim is not
covered under the policy
e
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Potential conflict of interest from the three party relationship

Insurer Retained by and Defense “client” Insured
paid for by the is the
counsel

» Coverage issues can create conflicts of interest since the insurer seeks to limits its
obligation to those strictly covered in the policy

» Defense counsel represents, and owes his/her ethical duties to the insured
 Adjuster manages claim for the Insurer

* Nurse case managers, Medicare Set-Aside vendors are retained by the adjuster or
third party claims administrator

» Different adjusters may be assigned to handle the claim
- One for manage coverage and avoidance of bad faith

- One for managing the litigation of liability, damages, and settlement

Confidential property of Optum.
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Duty owed when claim may not be covered

* The insurer still has a duty to act with good faith in handling that claim
- Promptly and thoroughly investigate claim and review for coverage
- Denying a claim within a reasonable time
- If denying a claim, provide a written explanation of the reasons for the denial

* If coverage is questionable, continue to investigate the claim under a reservation of
rights and then withdraw defense at the appropriate time

* File a declaratory judgment to establish non-coverage while defending under
reservation of rights

« Settle the underlying cause of action will thereby waive any defense to coverage

Confidential property of Optum.
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Unfair Claims Settlement Practices Act
and Bad Faith
S
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Unfair claims settlement practices and bad faith

* Delays or failure to pay a covered claim
* Insurer misrepresents the policy language, exclusions, endorsements
* Insurer made a significant alteration to an application or policy

* Insurer paying less than reasonably expected

Confidential property of Optum.
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Unfair claims settlement practices act and bad faith

* Insurance contracts impose a duty of good faith and fair dealing upon the parties

« Standards for investigation and resolution of claims is described in the Unfair Claims
Settlement Practices Act (“UCSPA”)

* The UCSPA details practices that are considered to be unfair and can lead to an
insured or a third party making a bad faith claim against the insurer

* The standard for evaluating bad faith claims against insurers is whether the
insurer acted fairly and honestly toward its insured with due regard for the
insured’s interests

 To assert a claim for unfair claims settlement practices, it must first be established
that insurance coverage exists

Do not distribute or reproduce without exp
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Specific adjuster practices leading to bad faith

« Failing to:

Adopt and implement standards for the proper investigation of claims

Acknowledge and act promptly upon communications with respect to claims

Affirm or deny full or partial coverage of claims, and, as to partial coverage, the dollar amount or extent of
coverage, or failing to provide a written statement that the claim is being investigated, upon the written request
of the insured within 30 days after proof- of-loss statements have been completed

Promptly provide a reasonable explanation in writing to the insured of the basis in the insurance policy, in
relation to the facts or applicable law, for denial of a claim or for the offer of a compromise settlement

Promptly notify the insured of any additional information necessary for the processing of a claim
Clearly explain the nature of the requested information and the reasons why such information is necessary

Pay personal injury protection insurance claims within the time periods required

» Misrepresenting pertinent facts or insurance policy provisions relating to coverages at issue

* Denying claims without conducting reasonable investigations based upon available information

Confidential property of Optum.
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Bad faith case law
T
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Bad faith case law

« Determines whether insurers have breached the duty of good faith and fair dealing
owed to their insured

* The applicable state "bad faith" law is applied as to whether unfair claims practices
and bad faith occurred

« The amount of protection for an insured depends on the causes of action available
in the particular state jurisdiction

* Insureds alleging bad faith are protected only to the degree that their jurisdiction
chooses to recognize personal claims for bad faith

« The more a state’s law specifically defines “improper conduct,” the better the insurer
clearly understands its duties in handling claims and how to avoid bad faith claims

« The threat of punitive damages or attorneys’ fees gives policyholders leverage in
insurance coverage disputes
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Claim denial due to late notice

Neumayer v. Philadelphia Indem. Ins. Co., — S.E.2d —, 2019 S.C. LEXIS 67, at *17,
2019 WL 3310474 (S.C. July 24, 2019)

Facts

The case involved a motor vehicle accident where a pedestrian, Andrew Neumayer,
was struck by a bus driver, resulting in severe injuries necessitating hospitlization.
Neumayer filed suit against the bus driver who then failed to answer the complaint,
and after eighteen months, the court entered a default judgment in the amount of
$622,500.

Issue

Whether an insurer may deny coverage above statutory limits by showing it was
substantially prejudiced

Outcome

If an insured, (bus driver) fails to give notice to his automobile insurer of a pending
claim, the insurer may deny coverage above statutory limits ($25k) upon a showing
that it was substantially prejudiced by its insured’s failure to comply with the standard
notice clause in the policy.
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A full and fair investigation

Jordan v. Allstate Insurance Company, 56 148 Cal.App. 4th 1062 (2007)

Facts

The claim involves structural damage where causation was an issue. The insurer
failed to do a number of things as part of its investigation, including: retaining an
engineer to inspect the property, inspecting the inner walls and subflooring of the
home despite potential coverage for hidden decay, interviewing the insured, and
interviewing the insured’s expert.

Issue

Whether an insurer conducted a proper investigation on which to base denial of the
claim.

Outcome

An insurer cannot reasonably and in good faith deny payments to its insured without
thoroughly investigating the foundation for its denial.” The court held that “the
evidence is undisputed that the insurer failed to properly investigate plaintiff’s claim.

'S
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Statutory immunity and exclusivity under state workers’
compensation laws

Aguilera v. Inservices, Inc., 905 So.2d 84 (Fla., 2005)

Facts

On April 21, 1999, Aguilera was struck by a forklift and pushed against a pallet. He was rushed to
the ER where blood was found in his urine. After complaints of bladder pain, his attorney requested
an exam by a urologist which was denied as not being work related. After his urine began to smell
like feces, another request for a urological consult was made and denied. Shortly thereafter his WC
benefits were terminated which blocked the dispensing of his Rx previously prescribed. Again he
was denied emergency medical care as not being medical necessary. Eventually, he was diagnosed
with a hole in his bladder that created a fistula.

Assignment of a new nurse case manager who was not to have direct contact with injured worker,
refused to authorize a second opinion. When she appeared in the physician office, she asked the
claimant to not disclose that she was present. The nurse case manager insisted the Aguilera submit
to invasive tests contraindicated for his condition allegedly as a basis to deny related surgical
treatment. She later changed her mind and agreed he needed immediate hospitalization and
surgery. Aguilera’s ultimate surgery, the need for which had been diagnosed as an emergency as
early as June of 1999, was finally authorized or approved on March 22, 2000. Aguilera alleged he
had been urinating feces and blood for over ten months.

Issue

Whether WC insurers and adjusters are shielded from liability for outrageous conduct under the
statutory immunity provided by the state WC statutes.

Outcome

FL Supreme Count held that intentional tortious conduct caused harm subsequent to and distinct
from the original workplace injury and suit may be filed against workers’ compensation insurers and
adjusters and case managers for the tort of intentional infliction of emotional distress
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Does an insurer’s duty to settle a claim arise only after an
injured/policyholder presents a “valid offer” to settle within policy limits

First Acceptance Insurance Co. of Georgia Inc. v. Hughes, Case No. S18G0517, 2019
WL 1103831, at *1 (Ga. Mar. 11, 2019)

Facts

Auto policyholder caused a multi-car crash killing the policyholder and injuring five others. The policy
had the minimum liability limits of $25,000 per person and $50,000 per accident. Two of the injured
parties, Julie An and Jina Hong — sent two letters stating their interest in attending a global
settlement conference and offered to settle their claims for the available policy limits.

As a result of a clerical error, both letters were inadvertently filed away with medical records. When
the insurer did not respond to either letter within 30 days, claimants’ counsel sent a letter advising
the insurer that its offer to settle was rescinded. Insurer continued settlement efforts by inviting
claimants to a joint settlement conference with the other claimants, and offering to settle their claims
for policy limits. Julie An and Jina Hong rejected the offers.

After a 2012 trial, a jury found in favor of the injured parties awarding over $5.3 million dollars in
damages to Julie An and Jina Hong . The policyholders’ estate then sued Insurer claiming that their
failure to settle the claims within the policy limits led to the excess judgment.

Issue

Whether the claimant’s presented a “valid offer” to settle within policy limits triggered an insurance
carrier’s duty to settle

Outcome

The letters presented to the Insurer by the injured parties’ counsel was not a time-limited settlement
demand. Therefore Insurer’s failure to respond before the injured parties withdrew their offer did not
constitute negligence or a bad faith failure to settle the claim within policy limits.
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Adjuster made reasonable, prompt efforts to settle and was not
liable for excess verdict

Calandro v. Sedgwick Claims Management Services, Inc. 2019 WL 1236927,

_ F3d__

(2019)

Facts

Genevieve Calandro, a nursing home resident fell from her wheelchair and later died at a hospice
facility. Her Estate brought claims against the Radius Nursing Home. Hartford Insurance Company
provided $1M in liability coverage to Radius and retained Sedgwick to manage the claim. Sedgwick
reported that the cause of death seemed to be related to ongoing medical conditions, not the fall.
Although the facility was closing, witnesses had been located and interviewed, but their statements
about the incident were inconsistent.

Sedgwick made a settlement offer of $250,000 which was rejected and the case went to a four-day
trial, resulting in a $14M verdict for wrongful death and conscious pain and suffering, which was far
in excess of the Hartford policy limit of $1M.

Issue

Whether the adjuster acted reasonably in its investigation and settlement efforts

Outcome

The Court of Appeals affirmed a decision holding that Sedgwick made reasonable and prompt efforts
to settle this nursing home liability claim, and therefore was not liable for the excess verdict. The
court observed that Sedgwick had promptly investigated, had engaged an adjuster and defense
counsel, had hired a medical expert, and had a reasonable basis for contesting causation.
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Ethical applications

« Make a good faith attempt to:
— Investigate
— Ascertain causation
— Review coverage
— Evaluate claim value

— Settle the claim

* Insurers, adjusters and agents should endeavor to act in the “utmost of good faith and
fair dealing” with their customers

 Professionalism and ethical behavior calls for honest, legal, proper and civil conduct
regardless of how poorly a party on the other side behaves

 For claimants who are Medicare beneficiaries, comply with applicable regulations in
reporting the settlement, injuries treated and released, to Medicare and confirm that
Medicare was reimbursed for conditional payments paid pertaining to the
underlying claim
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Thank you!

You will receive an email from the CEU Institute on our behalf
approximately 24 hours after the webinar. This email will contain a link
that you will use to submit for your CE credits.

You must complete this task within 72 hours.

Our 2020 Continuing Education opportunities are posted!
workcompauto.optum.com/Resources/Continuing-Education

CE credits for this course are administered by the CEU Institute. If you have any issues or
questions regarding your credits, please contact rosters@ceuinstitute.net.
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OPTUM

About Optum Worker’s Comp and Auto No-fault Solutions

Optum Workers’ Comp and Auto No-fault Solutions collaborates with clients to lower costs while improving health
outcomes for the claimants we serve. Our comprehensive pharmacy, ancillary and medical services, including
settlement solutions, combine data, analytics, and extensive clinical expertise with innovative technology to
ensure claimants receive safe, efficacious and cost-effective care throughout the lifecycle of a claim. For more
information, email us at expectmore@optum.com.

Optum and its respective marks are trademarks of Optum, Inc. All other brand or product names are trademarks
or registered marks of their respective owners. Because we are continuously improving our products and services,
Optum reserves the right to change specifications without prior notice. Optum is an equal opportunity employer.

© 2020 Optum, Inc. All Rights Reserved. COR14-20702
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